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PREFACE

WiTH the publication of the present volume the pledge
made three years ago is redeemed, and the treatment of the
seventeenth century as contemplated in the plan of this work
is' completed. The volume will be found to contain both
more and less than a history of British colonial administra-
tion in America during the period under review. It con-
tains more than this, because an effort has been made to
trace the internal development of Virginia during a large
part of the century, and special attention has been given
to domestic relations in the other royal provinces as in suc-
cession they appeared. The history of the royal provinces
is more than a history of imperial administration, though
the two are closely interwoven; and in tracing it the author
should never forget that he is still standing upon American
soil. His outlook is broader than it was when he was consid-
ering the chartered colonies, but it is not radically different.

The book contains less than a history of British colonial
administration, because the island colonies, with Newfound-
land and Nova Scotia, are for the most part left out of
account. In the opinion of the British merchant and offi-
cial the island colonies and the northernmost dominions
appeared to be the most important. Their affairs received
proportionally greater attention than did those of the inter-
mediate continental colonies; their trade was more valuable
to Great Britain and came far less directly into competition
with British industry than did the trade of the northern
colonies. From this comparative estimate proceeded a
course of development which had not a little to do with
the revolt of the continental colonies and their indepen-
dence at the end. But though this group of colonies was
less thoroughly ¢administered” than were the islands, yet
their experience amply illustrates all the phases of the
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vi PREFACE

British system of control. In the present volume an at-
tempt has for the first time been made to trace the history
of this control as a distinct and separate feature of coloniza-
tion. Attention has been directed to the organs through
which it was exercised, to the objects and ideals which were
pursued, and to the obstacles which prevented their attain-
ment. The early stage of development only has been traced ;
the heart of the subject has been reached. If the inquiry
can be pursued through the period of the French wars, and
the processes of control as applied to the royal provinces be
revealed, a body of precedent will be collected and a point
of view attained, in the light of which the events of the
colonial revolt will appear in their proper relief.

For valuable suggestions in reference to the commercial
policy of England, I am indebted to Mr. George Louis Beer.
The preparation of the manuscript for the press has been
greatly facilitated by the assistance of my wife.

CoLuMBIA UNIVERSITY,
January, 1907.
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CHAPTER I et
THE NATURE AND ORGANS OF TMPERIAL CONTROL

IN the earlier volumes of this work the results which were
achieved mainly through the operation of private initiative
in the development of British-American institutions have
been traced. That motive, when followed out in action,
resulted in the founding of a considerable number of colo-
nies, each with its peculiar grouping of settlers and its char-
acteristic organization ; all, as a rule, jealous of the privileges
which, by charter or in other ways, they had secured. The
part thus played in America by the chartered colonies corre-
sponds to the régime of the privileged commercial companies
in the development of English trade. Those were in part
joint-stock and in part regulated companies. The companies
which shared in American colonization were organized on
the joint-stock plan. But the system under which trade
was carried on with the chartered colonies in general might
be roughly compared with that which was enforced by the
English regulated companies. The important fact, however,
in this connection is that, when the British government came
to enforce such principles of control as it thought conduced
to the general interest, it had to deal in both cases — that of
the trading companies and that of the American colonies —
with bodies possessing chartered powers. In this form
mainly both English trade and English colonization were
organized throughout the seventeenth century.!

In the history of this phase of early American institutions
the most significant event was the removal of the governing
body of the Massachusetts company into their colony.? That

1 Cunningham, Growth of English Industry and Commerce, Modern Times,
214 et seq.

2 For suggestive remarks on a somewhat analogous development on the
part of the Merchant Adventurers of England, see Lingelbach, in Transactions

of the Royal Hist. Soc., New Series, XVI. 51 et seq.
8
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gave nse.'bo.a type of colony which embodied most clearly
the sp.l_d_t'of separation and independence toward which
priva€e. ‘nitiative naturally led. Outside the group of
orgm;ate colonies, whose settlement was either directly or
mdqéctly the result of the course which Massachusetts pur-

:sned the same tendency existed, but it was prevented by

social and institutional restraints from gaining such com-

~plete sway.

In the present volume attention will be called to the influ-
ence which was directly exerted over the colonies, and over
the proprietors who codperated in founding them, by the
British government; that is, by the sovereign power under
whose protection they all came into existence. Under this
aspect of the subject the emphasis will be laid on British
and general imperial interests, which operated as a restraint
upon the tendencies in the colonies toward local indepen-
dence. In the history of this phase of our colonial develop-
ment the most significant event, corresponding in importance
to the settlement of New England, was the attempted con-
solidation of the colonies between 1680 and 1690. We shall
be concerned with the events that led gradually to that con-
summation and with some of the after results which perma-
nently affected colonial life. A study of this nature, when
properly balanced by a regard to the interests of the colonies
as special jurisdictions, will form a proper introduction to
the varied struggles and achievements of the eighteenth
century.

Historians have hitherto neglected this side of the subject,
or have treated it as foreign and inimical to the colonies. It
should, however, be remembered that the control of the Brit-
ish government over the North American colonies was not
imposed as the result of conquest, but was developed as an
incident of their settlement. It was exercised over English
subjects or over those who were ready to declare their inten-
tion of becoming such. Even the Dutch and Swedes of
New Netherland very soon took the oath of allegiance and
became reconciled to the establishment of English authority
among them. To the colonists such authority was certainly
not foreign, though as a result of their removal to a distant
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continent, it became in a sense external. It was a part and CHAP.
a condition of their existence. When properly exercised, , L
this authority did not involve a meddlesome interference,

but was as necessary and inevitable as were the tendencies
toward isolation and independence in the colonies them-

selves. Had the colonies not been subject to control in the

lines along which sovereign power is accustomed to act, they

would not have been dependencies, but something other than

that.

From the remoteness of the colonies and the strange envi-
ronment which surrounded their settlers arose all that was
peculiar and exceptional in their relations with the British
government. And this in fact was sufficient to account for
much. Under favorable circumstances it required four
months to send a despatch from London to America and
procure a return; often the time required was much longer.
This was a natural obstacle to the processes of government
which could not be removed and which conditions during
the seventeenth and eighteenth centuries did comparatively
little to modify. The ordinary proprietor might remove
into his province and administer its affairs on the spot. But
this the king, whether as proprietor or sovereign, could not
do. His residence was always in Europe. From England
as a centre, royal or imperial control, whether it was exer-
cised over chartered colonies or royal provinces, must be
administered. In other words, the development of imperial
control over the British-American colonies affords an illus-
tration of the problems affecting government when it pro-
ceeds from a remote centre. This is its main characteristic
and suggests the chief distinction between it and the govern-
ment of the realm, as well as the self government of the colo-
nies. It was this condition which gave rise to the principle,
that the laws of England in general should be enforced
in the colonies so far as the circumstances of the latter
would permit —a qualification which never obtained in the
realm.

In modern times dependencies are usually situated in re-
gions far distant from the countries which have established
them, and the characteristic just referred to attaches to
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every system of colonial administration. But in the case
of many colonial systems, especially in the modern era, it is
modified by the other problem, that of the government of
alien and inferior races. Questions of this nature become
vital and controlling when natives far exceed the European
gettlers in strength and numbers. Relations with an in-
ferior race formed an element in North American coloniza-
tion. But, so far especially as the home government was
concerned, this feature of the problem occupied a secondary
place. Until past the middle of the colonial period Indian
relations were a matter with which the colonists concerned
themselves much more than did the British government. Its
attention was chiefly centred upon the government of Euro-
peans — subjects of Great Britain —when removed to a
distant continent and subjected to the influences arising from
new surroundings, conditions which tended to attract them
away from the mother country. In its last analysis the
history of British colonial administration is essentially an
exposition of the consequences in the development of institu-
tions of this great natural condition. This explains the
failure of policies and institutions to reach a complete and
well-rounded development. It also explains much that was
peculiarly slow or hesitating in administrative methods; the
delays, the indifference, the ignorance with which royal
officials were often chargeable; the autocratic and unsympa-
thetic spirit which appeared in much that they said and did;
while, on the other hand, the particularism of the colonists
sprang from the same source. In other words, it gave rise
to the distinction between the realm and the dominions, a
phrase which sums up in convenient form the legal and con-
stitutional results of the process.

By the realm was usually meant England, Wales, and Ber-
wick on Tweed. It was the territory whose counties and
boroughs were virtually or really represented in parliament,
and over which the acts of parliament, whatever their pur-
pose and content, carried full authority. The ordinance
power of the English executive, when confined within its
proper sphere, was equally authoritative in all parts of this
territory, as were the decisions of the central courts. The
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English system of local government also existed throughout
this region.

When the colonies were founded, did they become a part
of the realm? Did they become a part of it at any period
subsequent to their settlement? Was the realm subject to
continuous expansion, or did it remain the same, while the
colonies lay outside of it? Were they the beginning of a
new realm, which in the end might have added a third
crown to the royal dignities of the Stuart family? In
other words, when the colonies were founded or as they de-
veloped, did the English constitution,*spontaneously and in
complete form, extend to them ? Did they become fully sub-
ject to the authority of parliament, to that of the king and
of the English courts? Did all the laws which guarantied
the rights of the crown, and those also which were intended
to secure the liberty of the subject, extend to the colonies ?
Were the colonists bound by the English system of private
law, by its criminal law, by the law of procedure in the Eng-
lish courts? Did English law extend to the colonies proprio
vigore, or were the colonists at liberty to select what they
chose or what was adapted to their condition? Was the
sovereignty of England over them immediate and complete, or
was the relation between the two one of compact? Finally,
were the colonies a part of a great consolidated state, or of a
federal empire? These were the issues, conceived in the
broadest terms, to which the founding of the colonies gave
rise, and their origin was due to the peculiar conditions which
had their root in colonial isolation.

As in the Saxon period of English history the organs of
the central government were imperfect and a satisfactory
connection between them and the localities had not been
established, so in its relations with the colonies that well-
balanced institutional development was never reached which
had come into existence throughout the realm long before
the close of the middle age. On the other hand, as we have
seen, the colonies developed a system of local or self govern-
ment which was far more complete than anything which
existed within the realm. In the eye of the law, however,
the corporate colonies ranked only with English municipal

CHAP.
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" corporations, while the provinces were the equivalent of

, English counties. But in reality they had become political
structures of a higher rank than their English prototypes,
and the colonists were fully aware of the fact. The English
counties and boroughs had no assemblies which would
rank in importance or authority with those which existed
in all the colonies. The proof that this is true has been
given in abundant detail in the previous volumes.

On the other hand, the activity of the central government
was much less fully exerted in the colonies than it was over
the municipalities anll counties of the realm. This again
was due primarily to the remoteness of the colonies from
England. It is true that in the seventeenth century the vol-
ume of their business was not large, but it is quite likely
that it would have equalled the business of any corre-
sponding number of English counties and municipalities,
if Middlesex and London were excepted. But the fact of
importance is that, as compared with the English localities,
only a small part of the business of the colonies ever came
before the English government or was passed in review by
its officials. The organs of the English government —its
privy council, its treasury and admiralty, the courts of law,
and even the parliament — existed for the colonies as truly as
they did for the realm ; but the chief part of colonial business
was transacted in America, and the volume of such busi-
ness which passed through English offices was very small as
compared with the total business of the realm. This was
the consequence, in the domain of administration, of the
remoteness of the colonies from England ; and that fact was
accompanied with a corresponding degree of indifference
toward colonial affairs on the part of British officials and the
British public, and toward British affairs on the part of the
colonists. Colonial affairs did not receive the direct and
intensive treatment which was given to those of the realm.

Just here appears the root of the distinction between the
realm and the dominions in that growing political structure
which was to be known as the British empire. It was more
a distinction of fact than of law, of practice than of principle.
But from long-continued practice or custom arise new prin-
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ciples, which in course of time find expression in law. Con-
duct begets a law which, though it be unwritten, may be
more powerful than any code or body of statutes. This was
a fact in colonial development which officials were prone to
forget, but which they were destined to learn to their cost
before the end of the eighteenth century.

British lawyers and officials at home and those who rep-
resented the home government in the colonies held that,
in law if not in fact, the authority of Great Britain within
the dominions was complete. To their minds the relations
between the British government and the individual colonists
were immediate, and might be made so throughout the
entire circle of civil and political relations. They held
that the colonies were in principle as completely subject to
parliament, as mueh exposed to the changes which are
gradually wrought by the tightening or the loosening of the
reins of power, as were the local jurisdictions within England
itself. In this they were technically correct and were quite
in harmony with the principles of English law. The logical
consequence of their reasoning, however, was, to lower the
rank of the colonies as political structures to the level of Eng-
lish counties and municipalities. According to this view, if
private rights were guarantied, the internal structure of the
colonies might be modified by act of parliament, or, under
certain circumstances, by executive and judicial action.
Without the consent of the inhabitants, the colonies might
be subdivided or combined in any way that suited imperial
interests. The colonial assemblies even, and the systems of
public law to which they gave rise, were held by many to
exist by sufferance, and that in the interest of public policy —
a very elastic expression — they might be seriously modified
or even swept away. If this were true, as doubtless it was in
strict point of law, the colonies were virtually a part of the
realm, and at the same time, the continuance of what the
colonists most valued in their institutions was not adequately
guarantied ; the realm, in other words, was ever expanding
so a8 to keep pace with the advance of the American frontier.

But opposed to this view was a most important array of
facts. These were the remoteness of the colonies from

CHAP.
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PART England, already referred to, and all the administrative and
IV. o). : .

X , political consequences which resulted from that physical
condition. These facts, when they worked themselves out
historically, gave rise to a series of relations between the
dominions and the sovereign power in Great Britain which
was very much less inclusive and complete than that which
existed between the central government and the counties,
cities, and boroughs of the realm. Corresponding to this,
there developed in the minds of the colonists a higher ap-
preciation of the value of their local institutions, as expressions
and guaranties of their liberties, than was felt by Englishmen
for their county and municipal systems. The counterpart of
this was the sensitiveness which the colonist always felt and
expressed when from any quarter his local independence
seemed in danger of infringement. By the colonist exec-
utive action or legislation at Westminster which was
likely to affect his local interests was viewed with much
greater jealousy than similar action affecting an English
county or borough could have aroused among its inhabitants.
To him, because of the remote centre from which it proceeded,
such action not only seemed autocratic, but it was so. Even
the action of an imperial parliament in which the colonist
was not in any real sense represented might be the most
autocratic and oppressive of all. The tendency of all this
was to keep the dominions very distinct from the realm, and
to give rise, not to a consolidated empire, but to a structure,
in spirit though not in law, much more analogous to a
federation. This tendency did not completely triumph, but
it furnishes the key-note to the history of the period, so far
a8 it was determined by purely American conditions.

The fact that these conditions were giving rise in the seven-
teenth and eighteenth centuries to a novel political structure
is to us becoming apparent; but to the men of those times the
nature of that structure was by no means clear. The supreme
legislature never satisfactorily defined the relation between
the home government and the colonies, or settled the questions
which were, or might be, at issue. It simply legislated for
the colonies on certain subjects by mentioning the dominions
in its statutes, and refrained from legislating on a much
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greater variety of other subjects. There was no judicial tri-
bunal in the British system,except possibly the house of Lords,
which was competent to pronounce on such questions. The
desirability or necessity of such action does not seem to have
occurred to the minds of British statesmen, and in fact the
system of the elastic constitution, to which alone they were
accustomed, almost precluded the possibility of such a sug-
gestion. Respecting the subject there was little positive law.

The political consciousness of the colonists, on the other
bhand, was scarcely more awake, except that they were usually
on the alert to prevent any encroachment on their accus-
tomed liberties. Of constructive thought bearing on the
nature of the British imperial constitution they were almost
wholly barren. They were accustomed to fall back on the
charters, but the provisions in them which appeared to
guaranty to the recipients the rights and liberties of English-
men referred to private rights and were extremely indefinite
at that. Charters, moreover, might be modified or annulled,
either by act of parliament or by combined judicial and ex-
ecutive action. If done by act of parliament, it was likely
to be undertaken in the interest of public policy and thus to
be a sweeping measure. Experience was also to prove that
similar wide-reaching results could be accomplished in the
seventeenth century by the combined action of the courts and
the king in council. Before the courts the colonists might
be held responsible for acts which under transatlantic con-
ditions they had assumed or found it necessary to perform,
but which in the case of an English county or municipality
would be clearly illegal or in excess of powers. When char-
ters were once annulled, and the royal province was insti-
tuted, with government under a royal commission and instruc-
tions, then the colonists came, so to speak, to close quarters
with the crown, and the struggle continued over a whole
series of claims and privileges and rights. The colonists
were then forced to rely wholly on the common birthright
of Englishmen, the guaranties which were supposed to have
been secured by Magna Carta, the common law, and the great
constitutional statutes of the middle age and the period of
the Stuarts. But these also were often indefinite in their

CHAP,
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terms, made no mention of the dominions, and were of doubt-
ful applicability to the conditions which existed within them.

Such failure as this to understand and define existing
relations left the way open for controversies and misunder-
standings between the colonists and the home government
or its officials. These controversies form much of the staple
of colonial history on its imperial side until, just before the
revolt of 1776, they culminated in a general scrutiny of
mutual rights and obligations which, so far as immediate
imperial reform was concerned, had a purely negative result.

The organs of the British government which were called
into play in the administration of imperial control over the
colonies were, as has already been suggested, the parliament,
the courts of law, and the various executive offices and boards
which surrounded the king and constituted what was tech-
nically known as the crown. The function of the parliament
was, in the form of general statutes, to prescribe the law by
which relations with the colonies were to be regulated. As
an incident of legislation the houses might receive petitions
and hear testimony. They might also call upon officials or
executive boards to furnish them with information; they
might seek this through their own committees. But the work
of the parliament was regulative rather than administrative.

At the beginning of colonization it was possible that par-
liament might have legislated extensively for the colonies.
Several statutes of Elizabeth’s reign which provided for the
establishment of the English Church and for the security of
the crown against the papacy and the Jesuits mentioned the
dominions. One or two statutes which were passed for a
similar purpose at the time of the Gunpowder Plot, con-
tained the same reference. It was frequently the desire of
patentees that their charters should be confirmed by parlia-
ment, though it was not often in early times that this favor
was secured. On December 19, 1585, a bill from the Commons
for the confirmation of the patent to Sir Walter Raleigh was
read in the Lords ; but there is no reference to its passage and
no such statute appears among the acts of that parliament.!

1 Lords Journals, II. 76a. The journal of the Commons is lacking for the
years 1680 to 1603.
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It was no uncommon thing in the early days for the parliament
to call for patents and to inquire into the use that had been
made of the privileges which they conveyed. This was done
on a large scale by the Commons between 1621 and 1624 in
connection with the attack on monopolies. In April, 1621, a
bill was debated at length in the Commons and passed, for
free fishing on the American coast from Newfoundland to Vir-
ginia. This brought up the affairs both of the Virginia
company and the New England Council and led to repeated
hearings on the subject of the monopolistic features of the
New England patent; Sir Edwin Sandys was a most active
defender of the policy of freedom of trade and fishing. The
bill failed utterly of consideration by the Lords and so did
not become law. Three years later Gorges’ patent was again
attacked in the Commons and found a place in its list of
grievances. But on this occasion no act was passed which
directly affected the colonies.1

In 1614 the Virginia company petitioned the Commons
for an act for the better plantation of their colony, and a
hearing was held, at which Richard Martyn appeared as
counsel for the company, but with rather humiliating con-
sequences to himself. No legislation came of this.? Ref-
erence will elsewhere be made to the effort to bring the
affairs of the Virginia company before the Commons just
before the recall of its charter in 1624. Occasionally after
Virginia became a royal province its planters or merchants
who traded thither petitioned the Commons, but no action
of importance followed.? A variety of subjects, to which
parliament at times devoted much attention, led far afield
and might naturally have involved much legislation affect-
ing the colonies. These were trade, patents, the fisheries,
the navy, the customs revenue, war, and defence. During

1 Commons Journals, 1. 218, 228, 578, 501, 640, 668, 688 ; Lords Journals,
I11. 840, 461, 469, 487, 626, 823, 827. The famous act of 1624 against mo-
nopolies was the result of these debates, but its effects were limited to trade
and production within the realm. The bill for liberty of fishing repeat-
edly passed the Commons and was as often introduced into the Lords, but
failed to make progress there. A bill of this kind appeared as late as 1628.

3 Commons Journals, I. 481, 487 ; Brown, First Republic, 216, 216.

$ Commons Journals, I1, 64, 64, 818.

CHAP.
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the Interregnum, as will be seen, parliament became the
centre of the political organism, and all activity, whether
legislative or executive, proceeded from it. But notwith-
standing the possibilities which were implied in all this,
parliament actually confined her colonial legislation, both
before and after the English Revolution, to the subject of
trade, passing only an occasional act on other subjects, as
on defence during the last intercolonial war.

It is, however, true that both English statute and com-
mon law were in a general sense operative in all the colonies.
The charters forbade the passage of laws which were repug-
nant to those of England. The colonists always claimed
the benefit of the great English statutes which made for
liberty. In many cases they incorporated the substance of
them in their own legislation. As Englishmen they were
ever under the influence of the legal and administrative
traditions of England. Their institutions and laws were
based on those of England; its laws were appropriated, both
consciously and unconsciously, as the process of develop-
ment continued. But this, especially during the seventeenth
century, was the work of the colonists themselves, and was
not effected through pressure from the home government.
In the process of natural selection which went on, the colo-
nists took what suited their purposes and modified it as the
conditions under which they lived seemed to require.!

As to the judge-made law of England, except so far as it
had become a part of the common law, it was largely without
influence on the colonies in the seventeenth century. In fact,
when the colonies were founded, the judges had not estab-
lished their independence of the executive. In the colonial
courts of the time the best judges were imperfectly ac-
quainted with English precedents. In many cases they were
totally ignorant respecting them. The dearth of trained
lawyers and the lack of a system of appeals made anything
more than a rough approximation to English practice an

1 The subject of the introduction of English law into the colonies, which is
also the history of the origin of American law, is one which demands investi-
gation. Until the work shall be done by some competent hand, one is forced
to deal in generalities.
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impossibility. The system of appeals from colonial courts CHAP.
was not yet developed, though the admiralty occasionally |, L
heard cases which involved vessels engaged in colonial trade.

The executive therefore was the only department of the
English government which from the first and throughout the
period was directly concerned with the colonies. This arose
from the fact that the title to land in the plantations, origi-
nating in discovery made under royal license, vested in the
crown. The crown issued all charters under which settle-
ments were made. This gave rise to a feudal or pseudo-feudal
relation between the king and the grantees. In the case of
the provinces this was reproduced by the grants which the
proprietors made to the settlers. From this relation, broad-
ened by the fact of sovereignty, proceeded such rights of
government as the king possessed over the colonies. These
were exercised continuously, and constituted the system of
royal control.

The organs of government through which executive control
over the colonies was exercised were, besides the sovereign
himself, the secretaries of state, the privy council, the
lord high treasurer or commissioners of the treasury, the
lord high admiral or commissioners of the admiralty, the law
officers of the crown and —to be determined by events —
either the archbishop of Canterbury or the bishop of London.
Committees or commissions subordinate to the privy-coun-
cil, like the commissioners of trade and plantations, and
subordinate to the treasury board, like the commissioners
of the customs, were subsequently added; but they made
no fundamental change. They were mainly boards of inquiry
and report, charged with special duties in detail, and when
they took positive action it was by virtue of some permanent __
or special order from the king, privy council, or treasury
board. A variety of special commissions were also appro-
priated from time to time, each for a particular purpose.
These are especially prominent in the history of Virginia.
Behind all these bodies stood parliament, inactive as yet,
but with unlimited possibilities attaching to it as a regula-
tive power. |

During the period prior to 1642 the privy council, or

)
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PART more properly the king in council, was the body which

IV.  was chiefly concerned in the administration, both of the

affairs of the realm and the dominions. In relation to the

dependencies the functions of the council were threefold :

1. it was the chief among the central administrative boards

which were concerned with colonial affairs; 2. it acted as a

high court of appeal in the trial of cases which were brought

from the courts of the colonies; 8. by virtue of a power

which it assumed after the royal provinces began to develop,

it gave or withheld its assent to acts of the legislatures in

nearly all the colonies. It thus became a part of their
legislative machinery.

But in the early period, of which we are now speaking, the
executive function was almost the only one relating to the
colonies which the privy council discharged. In perform-
ing these duties it was concerned with all the dealings be-
tween the king and the proprietors of colonies, whether
corporations or individuals, who were resident in England.
From them it received petitions, letters, and reports. In
response to all these it originated action in the form of letters,
warrants, and orders. Letters from the privy council were
or might be written concerning all subjects which came before
it. The warrants which it issued were orders to do particular
things; as, for example, to draw a patent. They belonged
chiefly to the sphere of pure administrative routine.

In the process of investigation hearings were frequently
held before the whole council or before a committee. Abun-
dant examples of these forms of action will appear as we pro-
ceed, and hundreds more may be culled from the colonial
papers. Captain Bargrave petitions, in April, 1622, against
the management of Virginia affairs by Sir Thomas Smith.
In September, 1680, Aldersey, Cradock, and others of the
Massachusetts company petitioned for license for one year
to transport provisions to Massachusetts, and that the proc-
lamation of 1622 against disorderly trade be renewed. Both
requests were granted. In January, 1634, the attorney gen-
eral writes that the king may give laws to Newfoundland
and submits some which might be temporarily enforced. Sir
Ferdinando Gorges, probably in June, 1638, in a letter to the
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council requests that the existing restrictions on emigration
to the colonies may be so interpreted as to exclude only
schismatics. In October, 1618, a justice of the peace of Som-
ersetshire reports that Owen Evans was causing much fear by
impressing maidens, under the pretended authority of a com-
mission, to go to Virginia. The Discourse of the Old Company,
a memorial of great importance, explaining and defending
the policy of the Sandys-Southampton party in the Virginia
company, was addressed to the privy council. In February,
1637, the master, wardens, and assistants of Trinity House
report on Newfoundland affairs. In May, 1639, the officers
of the customs at Yarmouth certify that, since their last,
no passengers or goods had been shipped from that port to
Massachusetts bay.

Orders were the most common form used by the council
for the expression of its will, and they carried with them the
highest binding force. Within the sphere of the executive
they hold a position of importance corresponding to that of
the statute within the province of the legislature. They
were, or might be, issued concerning all matters which came
within the cognizance of the council. During the controversy
between the crown and the Virginia company, and while the
government of Virginia was being taken into the hands of
the king, orders were issued concerning a variety of subjects
connected with Virginia affairs. In 1630 orders were issued
relative to a dispute in which Captain Kirke and his associ-
ates, merchant adventurers to Canada, and M. de Caen were
involved over certain beaver skins to which both laid claim.
In 1681 an order was issued referring a controversy, between
the same merchant adventurers and certain parties who were
charged with trading to Canada as interlopers, to Sergeant
Berkeley and two others for further investigation, In De.
cember, 1632, a committee was ordered to be appointed to
inquire and report how patents for plantations in New Eng-
land had been granted, concerning the truth of petitions
from planters there, and about a relation in writing which

Sir Christopher Gardiner had submitted. In 1635 a contro- -

versy between Edward Kingswell and Samuel Vassall over

the transportation of colonists who were intended for Caro-
voL. II1— O '

CHAP.,
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lina, occasioned the issue of orders. Orders were issued in
1640 to the lord treasurer and the officers of the customs for
the clearing of several vessels which were bound for New
England with passengers and provisions.!

In the history which is to follow reference will need to be
made with increasing frequency to the doings of the privy
council. It was the board to which all general colonial busi-
ness came and at which it centred. Questions of right and
policy were there discussed and settled. The dealings of the
council, however, were chiefly with the royal provinces. With
those its relations were manifold and continuous. The king
in council was the highest depositary of executive power for
provinces of that class. During the period of which we are
speaking the colonial business transacted by the privy council
related chiefly to Virginia. Only. occasionally do references
appear to the chartered colonies and their concerns. They
moved within their own distinct circles, and it required some
event of exceptional importance, which affected the king’s in-
terest, to bring them before the privy council. This reveals
with sufficient clearness the character of the system of char-
tered colonies, and the significance, from the standpoint of im-
perial policy, of the transition to a system of royal provinces.

Of the other boards and officials whose share in colonial
administration can at a later time be pretty clearly differen-
tiated, prior to the Restoration only occasional traces appear.
The secretaries of state had not then become clearly sepa-
rated from the council. They were still subordinate to
it and in their dealings with the colonies their work
appears as a part of its own. The lord treasurer bore a
prominent part in the transactions with the Virginia and
Somers islands companies affecting the importation of to-
bacco; but for a long time after the dissolution of the first-
named company, the treasury concerned itself little with
colonial affairs, except so far as they were affected by the
collection in England of the duties on colonial products.

It thus appears that during the early decades the king

1The acts above referred to, and many more in addition, appear in Colonial
Papers, 15674-1660. The Calendars of State Papers, Colonial, will be cited in
this form.

















































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































